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A.

ASSIGNMENTS OF ERROR

The Director’s Action Issuing The Section 401 Certication Was Unreasonable
Because The Director Acted Without Knowing WhetherThe Water Quality
Standard For Lake Erie Is Attained

The Director’s Action Issuing The Section 401 Cerfication Was Unlawful Because
The Director Failed To Determine That The DischargeOf Dredged Sediment Will
Not Prevent Or Interfere With The Attainment Or Mai ntenance Of Applicable
Water Quality Standards

The Director’s Action Issuing The Section 401 Certication Was Unreasonable
Because The Director Failed To Explain His Determiations That (1) The Discharge
of Dredged Sediment Will Not Result In A ViolationOf Water Quality Standards
And (2) A Lowering Of Water Quality Is Necessary

The Director’s Action Issuing The Section 401 Certication Was Unreasonable
Because The Corps Failed To Prove That The DischaegOf Dredged Sediment Will
Not Prevent Or Interfere With The Attainment Or Mai ntenance Of The Lake Erie
Water Quality Standard And Will Not Result In A Vio lation Of The Lake Erie
Water Quality Standard



STATEMENT OF THE CASE AND FACTS
A. Statement Of The Case

This is an appeal of the action of the Directoritdotor”) of the Ohio Environmental
Protection Agency (“OEPA”) issuing a Section 40ttiéeation to the U.S. Army Corps of
Engineers, Buffalo District (“the Corps” or “USACE for the 2010 Toledo Harbor Dredging
Project, OEPA Project Number 093554 (“the project”)

On September 8, 2009, the Corps applied to OEPA&éation 401 certification of the
project. SeeUSACE, Application for Ohio EPA Section 401 WaGuality Certification (Sept.
8, 2010) (“Application”), Ex.1.) The Corps applitat certification of a proposal to dredge the
Toledo Harbor federal navigational channel andidisge up to 1.25 million cubic yards of
dredged material to the open waters of Lake Hrgplication, Ex. 1, at Continuation Sheet 3.)
The discharge area is located 3.5 miles from tHedioHarbor Lighthouse and has been used
several times during the last decade for the digehaf dredged material S€eUSACE, Finding
of No Significant Impact and Environmental Assessti{@pril 2009) (“FONSI/EA”), Ex. 2, at
4.)

On January 14, 2010, OEPA held a public hearintherproposed project.Sé€eOhio
EPA, Response to Comments, Project: Toledo Harbedd@ng, 401 Water Quality Certification
Ohio EPA ID #: 093554 (March 2010) (“Response tonGeents”), Ex. 3, at 1.) Appellants Lake
Erie Charter Boat Association, Ohio Environmentau@rcil, and Western Lake Erie
Waterkeeper Association testified in oppositioth® proposed open-lake discharge of dredged
material at the public hearingS¢eOhio EPA, 401 Water Quality Certification for Tdke
Harbor Dredging Public Hearing (Jan. 14, 2010ngaipt] (“Public Hearing”), Ex. 4, at 5-18, -

23,-29))



OEPA also provided an opportunity for written peldomment. $eeResponse to
Comments, Ex. 3, at 1.) Appellants National Wiklkederation and Western Lake Erie
Association separately submitted comments duriagptiblic comment period opposing the
proposed open-lake discharge of dredged matgi&deEmail from Neil Kagan to Ben Smith,
Toledo Harbor Dredging Application — Comments onti®a 401 Water Quality Certification,
Project No. 093554Feb. 22, 2010) (“NWF Comments”), Ex.$ee alscEmail from Sandy Bihn
to Ben Smith;Toledo Harbor 401 Applicatio(Feb. 22, 2010), Ex. 6.)

A number of other individuals and communities opgabthe project because of existing
impairments to Lake Erie.S€e generallfPublic Hearing, Ex. 4.) The Toledo City Countol;
instance, adopted a Resolution to encourage thexirto prevent open water dumping in the
Western Basin of Lake Erie because of the impdctediment on increased turbidity and other
sediment nutrients, as did the City of Oregon, Olfee e.g, Letter from Lindsay Webb to
Chris Korleski (Feb. 5, 2010), Ex. 7.)

On April 15, 2010, the Director authorized the padj granting Section 401 certification
to the Modified Minimum Degradation AlternativeSeelLetter from Chris Korleski, OEPA
Director, to Martin P. Wargo, Supervisory BiologisStSSACE, Buffalo DistrictGrant of Section
401 Certification (MODIFIED Minimum Degradation &lnative)(Apr. 15, 2010)
(“certification”), Ex. 8, at 1.) The certificatiomuthorizes the Corps to discharge 800,000 cubic
yards of dredged material during calendar year 2018e northeast half of a one square mile
area in the Western Basin of Lake Erie. (Certifarg Ex. 8, at 3 (Parts I.C.2 & 11.D.), 4 (Part
I.LF.), 7 (Part II.A.).)

Because the Certification was unlawful and unreaBlm the National Wildlife

Federation, Western Lake Erie Association, Lake BEfarter Boat Association, Izaak Walton

3



League of America, Ohio Division, and the Ohio Eawmental Council filed this appeal on
May 13, 2010.

B. Statement Of Facts
1. Lake Erie

Lake Erie is divided into western central, and easbasins. eelJennifer Vincent,
Environment Canada, and Julie Letterhos, OEPA, edgke Erie Lakewide Management Plan
2008 Report (2008) (“LaMP”), Ex. 9, at Section 2..1.} The western basin is very shallow,
with an average depth of twenty-four feeld.) Strong southwest winds expose large areas of
the lake bottom in the western basiid.X “Most of the lake bottom is covered with fine
sediment particles that are easily disturbed whershallow lake is stirred up by winds.Id.(at
2.)

Lake Erie is the warmest and most biologically prcitve of the Great Lakes. (LaMP,
Ex. 9, at Section 2.1, p. 3.) Lake Erie has mbaa thalf the consumable fish in the Great Lakes.
(Public Hearing, Ex. 4 at 5-23:14-16.) The boartdring business on Lake Erie brings $800
million into Ohio each year.Id. at 5-18:13-14.)

2. The water quality of the Western Basin of Lake Eries already impaired

The LaMP documents a number of impairments of tbstern basin of Lake Erie,
including the following:

» Degradation of phytoplankton and zooplankton papanta, caused by zebra and
guagga mussel grazing and high planktivory;

» Degradation of fish populations, caused by habdss and degradation, among
other things;

* Loss of fish habitat, caused by sediment and mitlaading, among other things;

1 The co-leads for the LaMP are Environment Camadbthe U.S. Environmental
Protection Agency. LaMP, Acknowledgments at i.
4



Degradation of wildlife populations, caused by sssht and nutrient loading,
among other things;

Loss of wildlife habitat, caused by sediment andrient loading, among other
things;

Degradation of benthos, caused by loss and degpadaft habitat, among other
things;

Eutrophication or undesirable algae, caused bygiiasis, among other things.

(LaMP, Ex. 9, Table 4.10 at 18-19.)

Beginning in the 1990s, loads of dissolved reagbivesphorus have been increasing in

Lake Erie. (OEPA, Ohio Lake Erie Phosphorous Tmice Final Report (Apr. 2010) (“Task

Force”), Ex. 10, Section 1 at 11.) Both spring anthmer mean total phosphorus concentrations

in the Western Basin of Lake Erie continue to egldbe water quality goal for the basin of 15

ug/l. (Affidavit of Michael Murray, Ph.D. (“Murraff.”), Ex. 20, at 123.)

In general, increasing concentrations of phospharesssociated with increasing

probability of cyanobacterial growth, and thus, tis& of HABs. (Murray Aff., Ex. 20, at 125.)

Indeed, coincidental to the increase in phosphdhgslake has grown increasingly degraded.

(Task Force, Ex. 10, Section 1 at 11.) Blue-gr&gal blooms began to appear in the western

basin, including a particularly massive bloomMitrosystis aeruginosan 2003. (d.)

Microsystisproduces toxins that can be harmful to humans, alsiand aquatic life, and it has

been associated with harmful algal bloomisl.) (“Walleye and yellow perch populations have

been showing long term declining trends since 8®0%, and there has not been a good hatch of

walleye since 2003.”14.)

An additional factor that can influence growth ganobacteria is suspended sediment

levels in the water. (Murray Aff., Ex. 20, at fRResearchers at the University of Toledo have

found that certain levels of suspended sedimenitarighdue to moderate winds) can be optimal



for growth ofMicrocystis due to a protective effect - the increased titpshields the
organisms from harmful solar radiation, but thely Bave enough light to grow.Id.)

The Director of OEPA and the Director of the Ohiegartment of Natural Resources
agree that the western basin of Lake Erie suffens fexcessive sediment and nutrient loads.
(Letter from Chris Korleski, Ohio EPA, and Sean angOhio DNR, to Lt. Col. Daniel Snead,
USACE, Continuing Issues Pertaining to the Open Lake Dsgpof Dredged Materials in Lake
Erie’s Western Basi{April 15, 2010) (“Joint Letter”), Ex. 11 at 37Jhey concede that such
loads likely cause adverse environmental impaasqgjbly including harmful algal blooms)
which in turn adversely affect the use of the ladkerecreation, fishing and drinking water,
among other things.Sge id at 2-3.)

Yet, the Director does not know the full extentlod impairment of the water quality of
the western basin of Lake Erie. OEPA does notsgssbether the open waters of the lake meet
the water quality standard. OEPA, Final Ohio 201t8grated Report, Framework for Reporting
and Evaluation at D-24 & 4&yailable at

http://www.epa.state.oh.us/portals/35/tmdl/2010&g&t/Section_D.pdflast visited Aug. 6,

2010) (“Ohio EPA reports on the waters that ardwiOhio’s boundaries. For shared waters
such as the open waters of Lake Erie and the Oivier Rhe agency relies on U.S. EPA and
ORSANCO programs that have jurisdiction over theaters.”). Ohio only assesses the
nearshore waters of Lake Erie, meaning areas wilibihmeters of the shorelin&eeOEPA,
Final Ohio 2010 Integrated Report, Executive Sunynaaixi, available at

http://www.epa.state.oh.us/portals/35/tmdl/2010&g&t/Cover_front_matter.pdfiast visited

Aug. 6, 2010) (“Results are reported for 1,538 newaller watershed units, 38 large river units

(in Ohio’s 23 rivers that drain more than 500 squailes), and 3 Lake Erie nearshore units.”),
6



& Evaluating Beneficial Use: Aquatic Life at G-&vailable at

http://www.epa.state.oh.us/portals/35/tmdl/2010&g&t/Section_G.pdiast visited Aug. 6,

2010), & Summary Tables of Waterbody Conditione3&il (Status of Lake Erie Assessment

Units), available athttp://www.epa.state.oh.us/portals/35/tmdl/2010&@&t/Section_L.pdf

(last visited Aug. 6, 2010).

3. The Director has determined that the project will bwer the water quality of the
western basin of Lake Erie

In issuing the Section 401 certification, the Dicedhimself determined that the project
will lower the water quality of the western basinLake Erie, although he did not make any
determination either of the degree or magnitudinefdegradation or the impairments that will
occur. GeeCertification, Ex. 8, at 1.) On the very day thieedtor issued the certification,
though, he, together with the Director of the Obepartment of Natural Resources, wrote to the
Corps that the disposal of dredged sediment rasai®gical issues of concern, specifically light
penetration, algal blooms, and fish spawning. nfJoetter, Ex. 11.). Earlier, the Director wrote
to U.S. EPA expressing his belief that the disposaredged sediment is a cause, but not the
only cause, of the outbreak of harmful algal bloeamthe western basin of Lake Erie, which
have impacted fisherman, boaters, tourists, andeets. (Letter from Chris Korleski, Director,
Ohio EPA, to Gary Gulezian & Cameron Davis, U.SAEPanuary 27, 2010), Ex. 12, at 1.)

OEPA has previously admitted that “the practicepén lake disposal of large quantities
of fine grain dredged material is harmful to thedféen Basin of Lake Erie ecosystem.” (Letter
from R. Bournique, Manager, 401 Wetlands SectidaP®, to Martin P. Wargo, Chief,
Environmental Analysis Section, Buffalo DistrictSBCE (May 29, 2009), Ex. 13, at 1.) “Ohio

EPA considers that sediment itself is a pollutaaén if it is determined to be uncontaminated.”



(Id. at 2.) “The Ohio EPA maintains that the shedum® of sediments placed into open waters
impacts lake ecology by reducing water claritydarextended time and redistributing
pollutants.” (R. Bournique, Ohio EPA, Toledo Harlredging Project Update (May 19, 2009),
Ex. 14, at 2.)

OEPA knows that its opinion about the harm caubedrestern basin of Lake Erie by
open-lake disposal “is shared by the U.S. EPAQhm® Department of Natural Resources,
members of the academic community, a number ofenriental organizations, and many
members of the general public.Id() For instance, the U.S. EPA wrote to the Conas t
disposal of dredged sediment in the open wateksioé Erie is “environmentally unacceptable.”
(Letter from William D. Franz, Chief of EnvironmehtReview Branch, Planning and Mgmt.
Div., U.S. EPA, to Col. Hugh F. Boyd, U.S. Army @srof Engineers (Apr. 12, 1990), Ex. 15, at
2.) Specifically, the U.S. EPA wrote as follows:

Upon disposal of Toledo Harbor sediments into thendake, these sediments

will initially settle on the lake bottom. Subsequeesuspension of these

sediments will allow for the uptake of phosphorod ather nutrients by the biota,

adding to the Great Lakes eutrophication problem.

(Id.) The U.S. EPA reiterated these concerns in 1gB&tter from William D. Franz, Chief of
Environmental Review Branch, Planning and Mgmt..pi.S. EPA, to Col. John W. Morris,
U.S. Army Corps of Engineers (Feb. 13, 1992), Bx.at 1-2.)
4. Appellants’ members have been harmed by the Corpgast discharges of
dredged material to the western basin of Lake Eri@nd will be harmed by the
project
The Appellants are five organizations whose memldegsin or near Ohio, and who use

and enjoy the waters of the western basin of Laike far work and recreation.



Appellant National Wildlife Federation (“NWF”) subtted written comments on the
draft Certification on February 22, 2010. (*“NWF@ments”, Ex. 5, p. 2.) NWF is a District of
Columbia not-for-profit corporation with an offiee Ann Arbor, Michigan. Id.) Its mission
includes protecting the ecosystems that are mastatrto native wildlife in order to ensure a
healthy wildlife legacy for future generationdd.j Its membership includes tens of thousands
of Ohio citizens, who have used or use the wesbasin of Lake Erie for recreation and
aesthetic enjoyment.ld.) Any activity that would degrade those watersuldaadversely affect
the use and enjoyment of those waters by NWF’s neesab{d.)

Appellant Ohio Environmental Council (“OEC”) is amprofit organization dedicated to
protecting Ohio’s natural resources, including Lakae. (Affidavit of Jamie Matuszak
(“Matuszak Aff.”), Ex. 17, at 1 3.) The OEC’s Dater of Agricultural and Clean Water
Programs testified at the January 14, 2010, Pudiaring on 401 Water Quality Certification
for Toledo Harbor Dredging. (See Public Hearing, & p. 29.)

Among the members of OEC are individuals who wdddpersonally aggrieved by the
open-lake dumping operations. Jamie Matuszakmember of the OEC and Appellant Western
Lake Erie Association, as well as an avid boatehenwestern basin. (Matuszak Aff., Ex. 17, at
19 3, 10.) The turbidity that results from opekelalumping already “has adversely affected,
and continues to adversely affect, [her] recreatioaconomic, and aesthetic enjoyment of Lake
Erie.” (Id. at  23.) She states that, near the dumpsite thfteoperations commence, she can
only see “a couple inches deep in the water” wsbeenormally could “see to a depth of three to
four feet.” (d. at § 13.) To her knowledge, the turbidity speetat beyond the dumpsite: she
has “witnessed the silty, clouded water at Wedegisland, which is around 10 miles east of the

open-lake dumping site.”ld.) Through monitoring reports from the radio chdarat work at
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West Marine, Ms. Matuszak states that she has ewtitewer people [using] the waters for
recreation and it appears fewer boaters are cagdisin.” (Id. at  19.) She believes “that further
open-lake dumping will diminish water quality andther decrease the recreational, ecological,
and economic value of the Western Basird. &t 1 23.)

Ms. Matuszak is further concerned that open-lakenmlng is contributing to harmful
algal blooms “by stirring up and re-suspending ieats from the lake bottom.”Id. at 14.) The
algae and turbidity negatively impact her recreatromultiple ways. Not only has she stopped
swimming and water skiing in the Western Basinrafiecoming ill two times, she also “had to
pay to have [her sailboat] dry docked so it coddwashed with clean water” because it wasn’t
feasible for she and her sailing partner “to sail énough to the east to reach water that we
would be comfortable getting into to clean the Dodtd. § 15.) Ms. Matuszak notices physical
changes in the water when the algal blooms geicpéatly bad, finding that it “is so thick with
algae that it splashes differently: like oil wowsther than normal water.Id. at § 14.)

Jerald Eichbauer, another Western Lake Erie Assonianember, is similarly concerned
that open-lake dumping may be contributing to tloesening algal blooms since he has “noticed
increasing levels of algae in the last few yeak&ffidavit of Jerald Eichbauer (“Eichbauer
Aff.”), Ex. 18, at 1 10.) Mr. Eichbauer, from Luiaer, Michigan, about eight miles north of
Toledo, is an avid sailor who primarily sails iretivestern basin of Lake ErieSde idat | 3,

6.) Part of his enjoyment of sailing on Lake Hrés been “the color and clarity of the water.”
(Id. at § 3.) Though he moved to the shore of theaemedasin for “the opportunity * * * that it
gave [him] to enjoy the beauty of the clear, blueeg water off the beach,” that water is “never
clear while sediment is being dumped into the faKé&d. at 1 5.) Mr. Eichbauer lives about six

miles west of the dumpsite, yet finds that “thétdity and murkiness continues for weeks
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throughout the period during which sediment dummagurs.” (d.) The water is “dirty and

dark” following dumping operations at one of higdate sailing destinations, the Toledo Harbor
Light, which is “very close” to the dumpsiteld(at § 6.) “Because the bad water quality occurs
just after dumping,” Mr. Eichbauer believes thdte‘dumped sediment may be ruining the water
and [his family’s] sailing experience.ld()

Rick Unger, President of Appellant Lake Erie ChaBeat Association, as well as the
owner of Chase Charters, has experienced econoania hAs a result of increased turbidity.
(Affidavit of Rick Unger (“Unger Aff.”), Ex. 19 afl{ 9, 19; see also Matuszak Aff., Ex. 17, at
13.) The Lake Erie Charter Boat Association seefgironmental protection for fish and
wildlife in Lake Erie. (Unger Aff., Ex. 19 at Y3.A board member of the Lake Erie Charter
Boat Association spoke at OEPA’s January 14, 2pablic hearing. $eePublic Hearing, Ex. 4
at p. 65.)

Mr. Unger has “observed a correlation betweenithe bf year that the U.S. Army Corps
of Engineers dumps sediment in the open-lake ofNkstern Basin of Lake Erie and an increase
in the turbidity of the water [there].” (Unger AffEx. 19 at § 11.) Mr. Unger is afraid the
problems will only worsen if the Director’'s Sectid@1 certification is affirmed: “I have had to
spend extra money and gas to take charters fustitanto Lake Erie for fishing and recreational
purposes, to escape the muddy water and algal loorthe western basin. As a result, my
charter boat business has suffered financiallyd. &t § 19.) Based on his experience, “it has
been more difficult to catch fish wherever theregieen water and algae. Fish tend to avoid
areas of the lake where there is a surplus of algding it difficult to fish in western Lake
Erie. Practically no fish are caught where thitdaa occurs in the western basin of Lake Erie.”

(Id. 19 16,17.) Mr. Unger is “concerned that the lye®000 million dollars in tourism and
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recreational fishing revenue that is brought tod0dach year will decline in part because of the
Corps’ disposal of the dredged sediment in the evadtasin of Lake Erie,” and “that the Corps’
disposal activities make the water quality wors€ld. § 21.) He states: “In particular, | am
concerned that the revenues of my charter boanessiwill decline” because “[p]eople no
longer want to fish or swim in the poor quality embf the western basin of Lake Erield.]
Appellant Izaak Walton League of America, Ohio Bign, (“the League”) is “involved
with protecting and restoring Lake Erie and othettexs of the Great Lakes.” (Affidavit of
Richard Graham (“Graham Aff.”), Ex. 21, at § 3.)n€of the League’s members agrees that
fishing suffers due to the Applicant’s open-lakemghing. See id.at § 12.) Based on Richard
Graham’s observations, “as the turbidity of theewahcreases, fish either stop feeding, die or
migrate to other areas.id( at  11.) According to him, “[lJast year was d#fidult season for
fishing, but it has been worse this year becausdith have either died or migrated awayd.
12.) Mr. Graham is very familiar with the dredgipgpcess and is very concerned about “the
water quality in Lake Erie and the impairment agJluse and enjoyment of its natural resources
as a result of open-lake dumping.ld.(at 1 8, 9.) Because of his education {deat § 7) and
the source of the materials to be dredged, hevssi&hat open-lake dumping will increase the
amount of nutrients in Lake Erie[,] * * * and witlhuse[] harmful algal blooms, which contribute
to fish toxicity” (id. at § 13). Like some of the other affiants, Mralkam has “personally
observed terrible turbidity in Lake Erie in the Waa Basin * * * in the vicinity of the area
where open-lake dumping of dredged sediment [ofchus he also has noticed that “wind from
the west brings the turbid water east toward tlea arhere | boat, fish, and swim” and as far as

“Kelleys Island.” (d. at § 10.) Mr. Graham’s concern about the Pragéassue is “based on
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[his] past experience of the increased turbidityoagated with the dumping, both in the vicinity

of the dumping and to points east; algal blooms; lzarm to fish.” id. at § 19.)

STATUTORY AND REGULATORY BACKGROUND
A. Water Quality Standards

Congress enacted the Federal Water Pollution CloAtto“Clean Water Act” or “Act”)
in 1972 to “restore and maintain the chemical, ptalsand biological integrity of the Nation’s
waters” and to achieve “water quality which prodder the protection and propagation of fish,
shellfish, and wildlife, and provides for recreatio and on the water.” Section 1251(a), Title
33, U.S. Code. To achieve the Act’s goal of elinimgathe discharge of pollutants into
navigable waters, each state must establish ambeget quality standards for intrastate waters
at levels necessary to protect the “public healtivelfare, enhance the quality of water and
serve the purposes of” the Act. Section 1313(¢NR)Title 33, U.S. Code.

“A water quality standard defines the water qualivals for a water body . . . by
designating the use or uses to be made of the iteetting criteria necessary to protect the
uses, and by protecting water quality through a&gtiddation provisions.” U.S. Environmental
Protection Agencyater Quality Standards Handbog@hul. 3, 2007) EPA WQS Handbodk

Section 1.2available at

http://www.epa.gov/waterscience/standards/handlobakter0l.html#section®ast visited Aug.
4, 2010);see alsdSection 1313(c)(2)(A), Title 33, U.S.Codsee alsdPUD No. 1 v. Washington
Dept. of Ecology1994), 511 U.S. 700, 714, 114 S.Ct. 1900, 12&I12& 716;see alsdection
131.3(i), Title 40, C.F.R. (“Water quality standsarare provisions of State or Federal law which

consist of a designated use or uses for the watehe United States and water quality criteria
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for such waters based upon such usese®; alsd&ection 131.6, Title 40, C.F.R. (identifying the
elements that states must include in water qusiédgdards, including designated uses, water
quality criteria, and an antidegradation policylli®@Adm. Code 3745-1-07(A) (“Water quality
standards contain . . . designated uses; and ncatherinarrative criteria designed to protect and
measure attainment of the uses.”).

Ohio established the Ohio Environmental Protecigency (“OEPA”) to “administer
the laws pertaining to . . . the prevention, cdn@ad abatement of . . . water pollution.” R.C.
3745.01. The Director of the OEPA develops watglity standards and is charged with
preventing or abating water pollution and ensudampliance with the Federal Water Pollution
Control Act. Sege.g, R.C. 6111.03(A)-(P), 6111.038.

1. Designated uses

“Designated uses are those uses specified in \qa#dity standards for each water body
or segment whether or not they are being attain&®¢Etion 131.3(f), Title 40, C.F.Ragcord
Ohio Adm. Code 3745-1-02(B)(29).

OEPA has specified the following uses as designased for Lake Erie, among others:
exceptional warmwater habitat, superior high qualiater, and bathing waters. Ohio Adm.
Code 3745-1-31(A).

Exceptional warmwater is a water “capable of suppgrand maintaining an exceptional
or unusual community of warmwater aquatic organiemsng a species composition, diversity,
and functional organization comparable to the sgwgfth percentile of the identified reference
sites on a statewide basis.” Ohio Adm. Code 3705(B)(1)(c).

Superior high quality water is a surface water thassess[es] exceptional ecological

values.” Ohio Adm. Code 3745-1-05(A)(10)(b).
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Bathing waters are a subset of the recreation datd use, which covers boating and
sport fishing, among other thingSeeOhio Adm. Code 3745-1-07(B)(4). They “are watidyat,
during the recreation season, are heavily useswWionming.” Id. at 3745-1-07(B)(4)(a). As
waters suitable for swimming, they are also suédbt uses involving less body contact, such as
boating, water skiing, canoeing, and kayakige id at 3745-1-07(B)(4)(b).

2.  Criteria

“Criteria are elements of State water quality stadd, expressed as constituent
concentrations, levels, or narrative statemenfsesenting a quality of water that supports a
particular use.” Section 131.3(b), Title 40, C.F&tcordOhio Adm. Code 3745-1-02(B)(23).
“When criteria are met, water quality will geneygbirotect the designated use.” Section
131.3(b), Title 40, C.F.R.

A number of narrative criteria apply to all surfagaters within the state, including Lake
Erie. Ohio Adm. Code 3745-1-04. Among them arega requiring surface waters, “to every
extent practical and possible,” to be (1) “[flreerh suspended solids or other substances that
enter the waters as a result of human activityhat will adversely affect aquatic life,” Ohio
Adm. Code 3745-1-04(A); (2) “[f]ree from substanesdering the waters as a result of human
activity in concentrations that are . . . harmtuhtuman, animal or aquatic lifad. at 3745-1-
04(D); and (3) “[f]lree from nutrients entering tvaters as a result of human activity in
concentrations that create nuisance growths ofteqwaeds and algae.” Ohio Adm. Code
3745-1-04(E).

3. Antidegradation provisions
The Clean Water Act requires each state to dewatogntidegradation policy. Section

131.12, Title 40, C.F.R. The antidegradation pofraust provide several layers of protection for
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state watersld. The policy must maintain and protect existingauand the level of water
guality necessary to protect existing uskbk.at Section 131.12(a). This “provides Hizsolute
floor of water quality in all waters of the United StateEPA WQS Handboadkt Section 4.4,

available athttp://www.epa.gov/waterscience/standards/handlohalterO4.html#sectiondast

visited Aug. 9, 2010) (emphasis added). “Existisgs are those uses actually attained in the
water body on or after November 28, 1975, whetlherod they are included in the water quality
standards.” Section 131.3(e), Title 40, C.F.R.ic0%dm. Code 3745-1-05(A)(8).

In addition, the antidegradation policy must mam&nd protect the quality of waters
with quality better than necessary to support figihdlife, and recreation, unless the state finds
that “allowing lower water quality is necessaryattcommodate important economic or social
development in the area in which the waters aratéot” Section 131.12(b), Title 40, C.F.R.
“This provision is intended to provide relief ontya few extraordinary circumstances where the
economic and social need for the activity cleadyneighs the benefit of maintaining water
quality above that required for ‘fishable/swimmablater, and both cannot be achieve&PA
WQS Handbookt Section 4.5available at

http://www.epa.gov/waterscience/standards/handlobalkterO4.html#sectionftast visited Aug.

9, 2010)EPA WQS Handboakt Section 4.5. The state may not, however, allaer quality to

be lowered to a level that either violates the i@pple water quality criteria for designated uses

or falls below the absolute floor for protectingsting uses. Ohio Adm. Code 3745-1-05(C)(2).
OEPA concedes the accuracy of the preceding sumohamg Act’s requirements with

respect to antidegradation: “The antidegradatide easures that existing and designated uses of

the water body are protected. It only allows lawgmvater qualityconsistent with protecting

existing and designated usafsthe water body when it is necessary to suppgsbrtant social
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and economic development.” (Response to CommERrts3 at 11, Comment 19 (emphasis
added).)OEPAResponse to Comments, Toledo Harbor Dredging, 4&&NMQuality
Certification, Ohio EPA ID No. 093554 Response to Commeiisat 11, Comment 19 (Mar.
2010),available at

http://www.epa.state.oh.us/portals/35/401/toleddbdia response_to_comments_marl0.pdf

(last visited July 1, 2010) (emphasis added).

Indeed, consistent with the Act’s requirements, @ERBS provided that “[e]xisting uses .
.. and the level of water quality necessary tdqmioexisting uses, shall be maintained and
protected.” Ohio Adm. Code 3745-1-05(C)(1). “Tdenay be no degradation of water quality
that results in . . . the elimination or substdntrgpairment of existing uses.Id.

In addition, to justify a lowering of water quality waters with quality better than
necessary to meet designated and existing usegpdisant must provide documentation of a
number of items, including an estimate both oftfE) important social, economic and
environmental benefits to be realized through ttogegt or activity if the water quality is
lowered and (2) important social, economic and remvhental benefits to be lost if water quality
is lowered, such as lost or lowered recreationpbapinities. Ohio Adm. Code 3745-1-
05(B)(3)(a)-(h). Before approving activities thatver water quality in superior quality waters,
such as Lake Erie, Ohio Adm. Code 3745-1-05(E)f1)tee Director of OEPA must consider
thirteen separate factors. These factors range fine magnitude of the proposed lowering of
water quality; to the anticipated impact on aqubiis; to the effects on the economic value of
the water body for recreation, tourism and othenm@rcial activities, and aesthetics. Ohio

Adm. Code 3745-1-06(C)(5)(a)-(m).
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B. State Certification Of A Federal License Or Permit: Section 401 Of The Clean
Water Act

Pursuant to 8 401 of the Clean Water Act, appleé&mt a federal license or permit for
any activity which may result in a discharge intats waters must provide the federal permitting
agency with a certification from the state thatdisecharge will comply with applicable effluent
limitations, water quality standards, and standafdserformance. Section 1341(a)(1), Title 33,
U.S.CodefUD No. 1 of Jefferson Co. v. Wash. Dept. of Eoglb@1 US at 712-13.

Section 401 also requires the certification tofggh limitations and monitoring
requirements necessary to assure that dischargecomply with water quality standards.
Section 1341(d), Title 33, U.S.Code. To assurepi@mce with water quality standards, a
certification must include conditions sufficientassure compliance with all three components of
the water quality standards: the designated usegriteria (numeric or narrative), and
antidegradation provisionsSee PUD No. 1 of Jefferson Co. v. Wash. Dept. ooy 511 US
at 715, 719.

To protect a designated use, the use must be nmadtaThis follows from the CWA'’s
mandate that WQS “shall . . . serve the purposdsi®fict,” Section 1313(c)(2)(A), Title 33,
U.S.Code, which are “to restore améintainthe chemical, physical, and biological integrity o
the Nation’s waters.” Section 1251(a), Title 33SlCode. An impairment of a designated use
would run contrary to the mandate of maintaining ititegrity of the water. Consequently, a
violation of a WQS occurs where a designated uséres to a diminished extent. The
purposes of the Act would not be served by deeraidgsignated use protected even as its
usefulness degrades, by turning a blind eye taégeadation of a designated use until it is

completely eliminated.
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The requirement to fully maintain designated usqsaralleled for existing uses. For
instance, as explained above, the antidegradatibcypequires the maintenance and protection
of existing uses and the water quality necessapydtect existing uses.

OEPA's rules governing Section 401 certifications eonsistent with the Clean Water
Act. These rules provide as follows:

The director [of OEPA] shall not issue a sectiod #ater quality certification

unless he determines that the applicant has deratetthat the discharge of

dredged or fill material to waters of the statehar creation of any obstruction or

alteration in waters of the state will:

(1) Not prevent or interfere with the attainmentmintenance of applicable
water quality standards;

(2) Not result in a violation of any applicable pision of the following sections
of the Federal Water Pollution Control Act inclugin

(c) Water quality standards and implementation ok described in section
303[.]

Ohio Adm. Code 3745-32-05(A).

Further, the rules provide that the Director of @EPhay impose such terms and
conditions as part of a section 401 water quaktyification as are appropriate or necessary to
ensure compliance with the applicable laws anchtuee adequate protection of water quality.”
Ohio Adm. Code 3745-32-05(C).

In sum, the Director of the OEPA has the authdatgrant or deny a Section 401
certification, but may grant certification only upbnding that the activity “will . . . [n]ot
prevent or interfere with the attainment or maiatgre of applicable water quality standards”
and “will . . . [n]ot result in a violation of argpplicable . . . [w]ater quality standards.” Ohio
Adm. Code 3745-32-05(A)(1) & (2)(c).
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IV.  THE STANDARD OF REVIEW: WHETHER THE DIRECTOR’S ACT ION
ISSUING THE SECTION 401 CERTIFICATION WAS UNLAWFUL OR
UNREASONABLE

The Ohio Revised Code outlines the standard oévethat this Commission must apply
when deciding an appeal from a final action ofEieector of the OEPA:

If, upon completion of the hearing, the commisdiads that the action appealed

from was lawful and reasonable, it shall make dtemiorder affirming the action,

or if the commission finds that the action was asomable or unlawful, it shall
make a written order vacating or modifying the @ctappealed from.

R.C. 3745.05(F). “Unlawful’ means that which istnn accordance with law . . . .
Unreasonable’ means that which is not in accordanitereason, or that which has no factual
foundation.” Citizens Commt. to Preserve Lake Logan v. Willigh®57), 56 Ohio App.2d 61,
70, 10 0.0.3d 91, 381 N.E.2d 661 (cited with appfdny Ohio Fresh Eggs, LLC v. Wi2008),
10th Dist. No. 07AP-780, 2008-Ohio-242R1). If the Commission finds that “the Director’s
action is either unlawful or unreasonable withia theaning of those terms, then the Board has
the power to vacate or modify the action takenhHgyDirector.”"Columbus Coated Fabrics
Division v. McAvoyCase No. EBR 79-3, 1979 WL 10815 (Ohio Env.Bd.Rely 11, 1979) at
*2.

In applying the “unreasonable” component of thed#ad, the Commission must
determine whether the Director had a valid factoahdation and provided reasons for his
action. Citizens Commt. To Preserve Lake LogahOhio App.2d at 7Q;und v. KoncelikCase
No. ERAC 015795, 2006 WL 573872 (Ohio Env.Rev.AgprC February 28, 2006) at *12, 112;
Columbus Coated Fabrics Divisiph979 WL 10815 at *2-Xripke-Tuschman Industries v.

Williams, Case No. EBR 78-60, 1978 WL 9433 (Ohio Env.Bd.Recember 27, 1978) at *2.
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The Director must explain how he arrived at hisatasions; simply stating them is insufficient.
Columbus Coated Fabrics Divisiph979 WL 10815 at *2-3.

V. ARGUMENT

The Director issued the Section 401 certificatiihagh he concluded that it will lower
the water quality of the western basin of Lake Eks action was inconsistent with OEPA’s
longstanding opposition to the Corps’ dischargdretiged material in the open waters of the
lake. (Joint Letter, Ex. 11, at 3.)

Indeed, the very day that the Director certifiee pinoject, the Directors of OEPA and the
Ohio Department of Natural Resources jointly seletter to the Corps complaining that their
concerns about the dumping of dredged sedimendlke [Erie “cannot be overstatedd. at 2.
They specifically mentioned “ecological issues aficern like algal blooms, light penetration
and the potential impact on fish spawnindd. They said they “aralreadyconvinced that an
excessive sediment/nutrient load to the WesterimBd#d_ake Erie is likely causing negative
impacts.” Id. at 3 (emphasis in original). They concluded, “Dé@anot state our belief any more
clearly: Open lake disposal of these huge quastidfesediment in the Western Basin of Lake
Erie is not environmentally acceptable to the Stat®hio and needs to be discontinueldl.” at
3-4.

The Director’s certification of the project, regkasks of the concerns he himself
expressed, was without reason and was not suppaytadsalid factual foundation. For these
reasons, the Director’s action was unlawful anceasonable, and the Commission should vacate
the Section 401 certification to redress the harcauses Appellants.

A. The Director’s Action Issuing the Section 401 Cerfication Was Unreasonable

Because The Director Acted Without Knowing WhethelThe Water Quality
Standard For Lake Erie Is Attained
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OEPA's rules prohibit the Director from issuing ecBon 401 certification “unless he
determines that the applicant has demonstratedhbatischarge of dredged . . . material to
waters of the state . . . will . . . [n]ot preventinterfere with the attainment or maintenance of
applicable water quality standards” or violate wapeality standards. Ohio Adm. Code 3745-
32-05(A)(1) & (2)(c). The Director cannot make gbedeterminations in a vacuum. He can only
make them if he knows whether the applicable waiatity standard is being met. If he does
not know this, he has no context for gauging whreshdischarge will prevent or interfere with
the attainment or maintenance of a water qualagdsrd, or violate a water quality standard.

A few examples will demonstrate why knowledge @& tondition of a water’s quality is
essential to the Director’s determinations. If weder already does not meet the applicable
water quality standard as a result of a pollutarthe water that is also found in the dredged
material, then an applicant could not demonsttaéthe addition of the same pollutant will not
prevent or interfere with thattainmentof the standard. If the water just barely meleg¢s t
standard, then an applicant could not demonstnatetihe addition will not prevent or interfere
with themaintenancef the standard and will not violate the standdfdhe water more than
meets the standard, then the applicant could mabdstrate that the addition will not prevent or
interfere with the maintenance of the standardwaifichot violate the standard unless it can
demonstrate that the water quality is high enowglictommodate the diminution in quality that
will occur.

In sum, the Director can only evaluate the impd&e discharge on a water quality
standard, and can only carry out the appropriadéduation, if he knows what the condition of the
receiving water is. In this case, the Director wggmrant of the quality of the open waters of

Lake Erie.
22



The Clean Water Act requires each state to perdigiassess and report to the U.S.
Environmental Protection Agency whether the watetkin its boundaries meet the applicable
water quality standards. Section 1313(d)(1) & [2le 33, U.S.Code. Ohio recently completed
its final 2010 report, but openly admitted thadid not assess or report on the open waters of
Lake Erie. OEPA, Final Ohio 2010 Integrated Repgeramework for Reporting and Evaluation
at D-24 & 48 available at

http://www.epa.state.oh.us/portals/35/tmdl/2010&g&t/Section_D.pdflast visited Aug. 6,

2010) (“Ohio EPA reports on the waters that ardwniOhio’s boundaries. For shared waters
such as the open waters of Lake Erie and the Oivier Rhe agency relies on U.S. EPA and
ORSANCO programs that have jurisdiction over theaters.”). Ohio only assesses the
nearshore waters of Lake Erie, meaning areas wilibihmeters of the shorelin&eeOEPA,
Final Ohio 2010 Integrated Report, Executive Sunynaaixi, available at

http://www.epa.state.oh.us/portals/35/tmdl/2010&g&t/Cover_front_matter.pdfiast visited

Aug. 6, 2010) (“Results are reported for 1,538 newaller watershed units, 38 large river units
(in Ohio’s 23 rivers that drain more than 500 seuailes), and 3 Lake Erie nearshore units.”),
& Evaluating Beneficial Use: Aquatic Life at G-&vailable at

http://www.epa.state.oh.us/portals/35/tmdl/2010&g&t/Section_G.pdiast visited Aug. 6,

2010), & Summary Tables of Waterbody Conditione3&il (Status of Lake Erie Assessment

Units), available athttp://www.epa.state.oh.us/portals/35/tmdl/2010&pBt/Section_L.pdf

(last visited Aug. 6, 2010).
Indeed, OEPA admitted that for the past five y@anas not assessed whether Lake Erie

attains the exceptional warmwater habitat, reaveatr public water supply designated uses, or
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the criteria for these designated uses. (OEPA étesgs to Requests for Admissions (July 16,
2010), Ex. 22, Nos. 12, 15, 18.)

Thus, OEPA could not provide the Director withatsn assessment of the condition of
Lake Erie. Nor did the Corps provide data showitgther the Lake Erie water quality standard
is being met. There is plenty of documentatiorwénwer, that Lake Erie is currently impaired
because of degraded plankton, benthos, fish, aldfifeipopulations; degraded habitat;
eutrophication; and harmful algal bloonSeetext, suprg at 4-7.

For these reasons, the Director did not have a Vaditual foundation for determining
that the discharge of dredged material to Lake Willenot prevent or interfere with the
attainment or maintenance of applicable water gustandards or violate water quality
standards. Consequently, the Director’s issuahti@edSection 401 certification to the Corps
was unreasonable. Therefore, the Commission dh@alate the Director’s action.

B. The Director’s Action Issuing The Section 401 Certication Was Unlawful Because

The Director Failed To Determine That The DischargeOf Dredged Sediment Will

Not Prevent Or Interfere With The Attainment Or Mai ntenance Of Applicable
Water Quality Standards

The Director must make two separate determinatiefisre he can issue a Section 401
certification. First, he must determine “that #pplicant has demonstrated that the discharge of
dredged . . . material to waters of the statewill . . . [n]ot prevent or interfere with the
attainment or maintenance of applicable water gustandards.” Ohio Adm. Code 3745-32-
05(A)(1). Second, he must determine “that theiappt has demonstrated that the discharge of
dredged . . . material to waters of the statewill .. . . [n]ot result in a violation of any appable
provision of the following sections of the Fedanghter Pollution Control Act including”

Sections 301, 302, 303, 306, and 307. Ohio AdnileG3¥45-32-05(A)(2)(C).
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In this case, the Director did not make the firstiedmination. $eeCertification, Ex. 8,
at 1.) The Director made only the second deterimnaalthough he cast his determination in a
positive formulation. Specifically, in issuing tiection 401 certification to the Corps, he
“certifie[d] that the . . . project will comply witthe applicable provisions of Sections 301, 302,
303, 306, and 307 of the Federal Water Pollutiont@b Act.” (1d.)

The Director’s determination that the project widit violate Sections 301, 302, 303, 306,
and 307 of the Clean Water Act does not satisfyhlgation to make a determination that the
project will not prevent or interfere with the attaent or maintenance of applicable water
guality standards. “[A] basic rule of statutorynstruction [is] that words in statutes should not
be construed to be redundant, nor should any wmedgnored.” East Ohio Gas Co. v. Public
Utilities Commn. Of Ohig¢1988), 39 Ohio St.3d 295, 299, 530 N.E.2d &&sord Cleveland
Electric llluminating Co. v. City of Clevelar(d988), 37 Ohio St.3d 50, 53, 524 N.E.2d 44
court construing a provision in a city charterti@ contract or other writing may not ignore the
existence of any word or phrase.”). The rulestatigory construction apply to administrative
rules as well as to statuteBlcFee v. Nursing Care Management of America, (2810), 2010
Ohio 2744 af]27.

Beyond the rule’s language specifying that the @oemust make two determinations,
the two determinations are not redundant. A pitdjeat will not itself result in a violation of a
water quality standard established pursuant toi@e803 may nevertheless prevent or interfere
with theattainmentof the water quality standard in a water body thaiready impaired. The
same project may also prevent or interfere withnlagntenancef the water quality standard if
its impacts, when added to the impacts of othercgsuof pollution, harm designated uses,

exceed criteria, or degrade existing uses.
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For these reasons, the Director’s failure to malksfirst determination required by the

rule was unlawful. Therefore, the Commission staucate the Director’s action.

C. The Director’s Action Issuing The Section 401 Cerfication Was Unreasonable
Because The Director Failed To Explain His Determiations That (1) The Discharge
of Dredged Sediment Will Not Result In A ViolationOf Water Quality Standards
And (2) A Lowering Of Water Quality Is Necessary

The Director flatly concluded that the “project Mdbmply with the applicable provisions
of Sections 301, 302, 303, 306, and 307 of the ieddéater Pollution Control Act.”
(Certification, Ex. 8, at 1.) He did not cite aflagts to support this conclusion or give his
reasons for reaching itld()

An action is unreasonable either if it has no védictual foundation or if it is not in
accordance with reaso®hio Fresh Eggsat 17 (quotingitizens Commt. To Preserve Lake
Logan 56 Ohio App.2d at 70). IB8olumbus Coated Fabrics Divisipthe “Director’s Orders . .

. contained little more than a conclusory statentieitthe applicant was not in compliance with
applicable laws, rules and regulations.” 1979 V@BI15 at *2. The Commission found this
unreasonable, vacating the orders because thet@ifaded to identify the facts underlying his
determination or to enunciate his method or reafam®aching it.1d. at *2-3.

The Director’s conclusion that the discharge ofided sediment will not result in a
violation of water quality standards is similarigreasonable. Facts and reasons justifying the
Director’s conclusory statement were especialliiaai because the Director also determined
that the project will lower the water quality ofkeaErie. SeeCertification, Ex. 8, at 1 (“I have
determined that a lowering of water quality in Lake Erie . . . as authorized by this permit is

necessary.”) .) This determination made it incuntlogon the Director to address the
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antidegradation provision of the water quality si@ml, because it prohibits “degradation of
water quality that results in either a violationtloé applicable water quality criteria for the
designated uses . . . or the elimination or sulisiampairment of existing uses.” Ohio Adm.
Code 3745-1-05(C)(1). This prohibition required tirector to detail the degree and magnitude
of the degradation the project admittedly will caasd explain why that degradation will not
violate the criteria for designated uses or elir@r@a substantially impair existing uses.

The Director also failed to cite any facts to suppas determination that a lowering of
water quality in Lake Erie is “necessary.” (Cectition, Ex. 8, at 1.) He said he “made this
determination based upon the consideration ofuddlip comments, and including the technical,
social, and economic considerations concerningaipdication and its impact on waters of the
state.” (d.) He did not, however, identify which of the thirtelactors he was required to
consider he actually considered or what facts forthe basis for his consideratiorfS8eeOhio
Adm. Code 3745-1-05(C)(5)(a)-(m).

How the Director could have carried out any readamnsideration of the required
factors is a mystery, because he had no factualdfation. OEPA did not determine the degree
or magnitude of the lowering of water quality tiall occur, or the impact of the lowered water
guality on aquatic life and wildlife, the overalj@atic community structure or function, the
overall quality and value of the western basin aké.Erie, or the economic value of the western
basin for recreation, tourism, commercial actigtiaesthetics, or other use or enjoyment.
(OEPA Responses to Requests for Admissions, EXN@%, 3, 4, 5, 6, 7, and 8.) These are all
factors that the Director must consider. Ohio Adiade 3745-1-05(C)(5)(a)-(e). Certainly, the
Director did not explain how he weighed the consatlens he cited or how they led him to

make his determination.
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For these reasons, the Director’s conclusions(tf)ahe discharge of dredged sediment
will not result in a violation of water quality stdards and (2) a lowering of water quality is
necessary were unreasonable. Therefore, the Cammishould vacate the Director’s action.

D. The Director’s Action Issuing The Section 401 Cerfication Was Unreasonable

Because The Corps Failed To Prove That The DischaegOf Dredged Sediment Will

Not Prevent Or Interfere With The Attainment Or Mai ntenance Of The Lake Erie

Water Quality Standard And Will Not Result In A Vio lation Of The Lake Erie
Water Quality Standard

1. The Corps did not prove that the discharge of dredgd sediment will not prevent
or interfere with the attainment or maintenance ofthe Lake Erie water quality
standard and will not result in a violation of theLake Erie water quality
standard

OEPA rejected the Corps’ key justification for fhr@ject — an environmental assessment
of the project and a finding of no significant ingpa as fundamentally “inadequate to properly
assess the impacts” of the discharge of dredgedrialt (Letter from R. Bournique, Manager,
401 Wetlands Section, OEPA, to Martin P. Wargo eGHtnvironmental Analysis Section,
Buffalo District, USACE (May 29, 2009), Ex. 13,R) In light of this rejection, the Corps
could not possibly be considered to have provettheadischarge of dredged sediment will not
prevent or interfere with the attainment or maiatare of the Lake Erie water quality standard
and will not result in a violation of the Lake Enater quality standard. The Director’s issuance
of the Section 401certification, regardless, wasimaccordance with reason.

OEPA claimed that the dredged materials are sirtolaediments already in the lake,
citing the Corps’ and U.S. EPAGreat Lakes Dredged Material Testing and Evaluation
Manual (Response to Comments, Ex. 3, at 12 (Response BAat the focus of the manual is
chemical contaminants. (U.S. Army Corps of Engisead U.S. Environmental Protection

Agency, Great Lakes Dredged Material Testing anali&ation Manual (1998) (“Manual”), EX.
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23, Section 1.3 at 1.) Thus, OEPA'’s claim is nagfatation of OEPA’s prior admission that
sediment itself is a pollutant, even if uncontarteda (Letter from R. Bournique, Manager, 401
Wetlands Section, OEPA, to Martin P. Wargo, CHefyironmental Analysis Section, Buffalo
District, USACE (May 29, 2009), Ex. 13, at 2.)

Also beside the point was OEPA'’s claim that thetergsbasin of Lake Erie is naturally
turbid; that re-suspension occurs regularly asaltef wave action; and that, once deposited,
the dredged sediment will be subject to the samee$o (Response to Comments, Ex. 3, at 4-5
(Response 5).) OEPA did not deny that suspendedeasuspended dredged sediment cause
turbidity. Moreover, “The Ohio EPA maintains thiaé sheer volume of sediments placed into
open waters impacts lake ecology by reducing waéeity for an extended time and
redistributing pollutants.” (R. Bournique, Ohio APToledo Harbor Dredging Project Update
(May 19, 2009), Ex. 14, at 2.)

Finally, the Corps failed to provide sufficient ddor OEPA to determine whether
lowering the superior high quality water of Lakeebs necessary to accommodate important
social or economic development. Specifically, @wps failed adequately to provide
information that is necessary for OEPA to consttler‘important social, economic and
environmental benefits to be lost if water quailsgyowered, such as lost or lowered recreational
opportunities.” Ohio Adm. Code 3745-1-05(B)(3)(g)he Corps merely provided a cursory
overview of some of the benefits losGeeFONSI/EA, Ex. 2, at 17-25.)

2. The Corps could not prove that the discharge of drdged sediment will not
prevent or interfere with the attainment or maintenance of the Lake Erie water

quality standard and will not result in a violation of the Lake Erie water quality
standard
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The Corps not only failed to prove that the disgeanf dredged sediment will not
prevent or interfere with the attainment or maiatare of the Lake Erie water quality standard
and will not result in a violation of the Lake Emater quality standard. The Corps could not
have proved these propositions, as it had to, farmber of reasons.

As Appellants have shown, designated uses, crit@nié existing uses in the western
basin of Lake Erie are already impaired. Plankb@mthos, fish, and wildlife populations are
degraded; habitat is degraded; the lake suffers &atrophication; and the lake is plagued by
harmful algal bloomsSeetext,supra at 4-7.

OEPA itself has previously determined that thelidsge of dredged sediment in the
open waters of Lake Erie is “environmentally ungtable,” as indicated by the following:

Then in 1991, the USEPA concurred wdiEPA’s determinatiothat the current

practice of open lake disposal is environmentatigaceptable due to the

following: (1) violations to applicable Water QugliStandards, (2) violations to

Ohio’s Phosphorus Reduction Strategy, and (3) hladlawv, erosive nature of the

dredged material disposal site results in the pEusion of the dredge material.

(Toledo Harbor Planning Grouppong-Term Dredged Material Management Plan witlie t
context of Maumee River Watershed Sediment Manag&tategy: Executive Committee
Phase 3 Report with Environmental Assessr{i¢av. 1995), Ex. 24, at vi (emphasis added).)
Indeed, on the same day the Director issued theoBet01 certification, he stated, “Open lake
disposal of these huge quantities of sedimenterMestern Basin of Lake Erie is not
environmentally acceptable to the State of Ohioraeetls to be discontinued.” (Joint Letter, EX.
11, at 3-4.) The conflict between these statemamdsthe Director’s action issuing the Section
401 certification renders his action unreasonable.

In addition, there are many open questions ab@uetfects of discharging dredged

material on the water quality of Lake Erie. Thagseertainties make it impossible for the Corps
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to definitively prove that the discharge will noepent or interfere with the attainment or
maintenance of the Lake Erie water quality standaudiwill not result in a violation of the Lake
Erie water quality standard.

A key uncertainty is the relationship between tlseltarge of dredged sediment,
increased loads of phosphorus in the lake, andfobdaigal blooms. The Corps claimed that the
project will not contribute to nuisance or harmédildgal blooms, but its claim was based on
studies twenty-four and thirty-two years ol8e@FONSI/EA, Ex. 2, at 18, 20.) These dated
studies do not constitute a valid factual foundafmr the Director’s actionSeeColumbus
Coated Fabrics Division v. McAvpZase No. EBR 79-3, 1979 WL 10815 (Ohio Env.Bd.Rev
July 11, 1979), at *5 (finding that 4-year old gedtd not provide a valid factual foundation for
the Director’s action.).

In contrast to the Corps’ old studies, the April@@hio Lake Erie Phosphorous Task
Force Final Report released by OEPA states asasilo

What is not known . . . is the amount of phosphamusis load [of discharged

dredged sediment] that is bioavailable and if @ffecting the incidence of algal

blooms.

(Task Force, Ex. 10, Section 4.2.2.4 at 55.) TaskTForce cited a lack of data, but
observed that “the constant mixing of the extrenfigly clay sediment particles by wind
and waves in the shallow western basin may incrémesepportunity for phosphorus to
dissolve in the water column.d()

OEPA itself conceded that “[c]urrent scientific @@koes suggest that increased soluble
reactive phosphorus and even turbidity can resutigreased algal blooms in the western basin

of Lake Erie.” (Response to Comments, Eat 3 (Response 6).) Even the Corps has conceded

that phosphorus released from discharged sedineeoites available to algae, including
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harmful algal blooms, which prompted the Corpsrappse a study of the issue. (Letter from
Lieutenant Colonel Daniel Snead, USACE to Paul Totiledo-Lucas County Port Authority,
Toledo Harbor, Lucas County, Ohio, Proposed Wedasin Harmful Algal Bloom (HAB)
Investigation (May 3, 2010), Ex. 25, at 1.)

Both because the Corps could not make the showipgjned for certification, and did
not, the Director lacked a valid factual foundatfonissuing the Section 401 certification.
Therefore, the Commission should vacate the Dircaation.

CONCLUSION

For the foregoing reasons, the Director’s acticuiisg the Section 401 certification was
unlawful and unreasonable. Accordingly, Appellamispectfully request that the Commission
vacate the Director’s action.

Respectfully submitted,

s/ s/
Neil S. Kagan Peter A. Precario, 0027080
National Wildlife Federation 326 South High $nnex, Suite 100
Great Lakes Regional Center Columbus, Ohio 43215
213 West Liberty Street, Suite 200 Phone: 6142223
Ann Arbor, Michigan 48104 Fax: 614-224-4510
Phone: 734-887-7106 Emaikecariolaw@aol.com

Fax: 734-887-7199
Email: kagan@nwi.org

Of Attorneys for Appellants Of Attorneys for pellants

s/
Megan De Lisi, 0084850
Ohio Environmental Council
1207 Grandview Ave, Suite 201
Columbus, Ohio 43212
Phone: 614-487-7502
Email: megan@theoec.org

Of Attorneys for Appellants
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