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II. STATEMENT OF THE ASSIGNMENTS OF ERROR PRESENTED FOR REVIEW

Pursuant to Ohio Environmental Review Appeals Commission Rule 3746-5-17, Appellee
U.S. Army Corps of Engineers, Buffalo District (“USACE-Buffalo™) is dissatisfied with and

denies each and every one of Appellants’ Assignments of Error attributed to said Appellee.
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III. STATEMENT OF THE CASE

As part of its mission, the U.S. Army Corps of Engineers regularly dredg_es Toledo
Harbor, thereby maintaining a depth necessary to ensure safe passage of commercial and
recreational vessels. Prior to carrying out this dredging, Appellee USACE-Buffalo regularly
applies to the State of Ohio Environmental Protection Agency (“Ohio EPA™) for water quality
certification pursuant to Section 401 of the Clean Water Act. 33 U.S.C. § 1341. Under the Clean
Water Act, Ohio EPA is responsible for determining whether the activity proposed in an
application for water quality certification complies with Ohio water quality standards and, if it
does, issuing a certification of such compliance. 33 U.S.C. § 1341.

Appellee USACE-Buffalo most fecently applied for water quality certification on or
about September 8, 2009. Certified Record Supplement, Attachment 10. On September 8, 2009
Appellee USACE-Buffalo issued a Public Notice relative to the Application. Certified Record
Supplement, Attachment 10 at pp. 18-22.

In a notice dated October 2, 2009, the Ohio EPA requested: (1) supplemental information
regarding USACE-Buffalo’s solicitation of comments from the Ohio Department of Natural
Resources and United States Fish and Wildlife Department regarding the application; and (2)
schematics and a better description of the preferred and minimum design alternatives indicating
the area to be dredged. Certified Record Supplement, Attachment 9 at pp. 5-7. Appellee
USACE-Buffalo responded to this request on October 8, 2009. Certified Record Supplement,
Attachment 9 at p.1. The Ohio EPA issued a letter dated October 21, 2009 stating that the
application was complete and did not subsequently request any further supplementation of the

application by Appellee USACE-Buffalo. Certified Record Supplement, Attachment 8.



On November 11, 2OFO9, the Ohio EPA issued its own public notice regarding the
application announcing it would accept comments regarding the proposed action described in the
public notice. Certified Record Supplement, Attachment 7 at p. 1. A public hearing was
conducted by the Ohio EPA on January 14, 2010. Id., Attachment 5.

In a letter to the Ohio EPA dated February 22, 2010, Appellant National Wildlife
Federation (“NWF”) stated its objections to any issuance of water quality certification to
Appellee USACE-Buffalo. Certified Record Supplement, Attachment 4 at pp. 1-8. In March
2010, the Ohio EPA responded in writing to all comments received during the public hearing and
comment period. Certified Record Supplement, Attachment 2 at pp. 9-20.

The Ohio EPA issued water quality certification on April 15, 2010. Attachment 1 to
Certified Record.

On May 13, 2010, Appellants filed the Notice of Appeal, alleging that the Certification
should be vacated and the matter remanded to the Director of the Ohio EPA for further action.
Specifically, Appellants alleged that Appellee USACE-Buffalo failed to demonstrate that the
discharge of sediment will not prevent or interfere with the attainment or maintenance of the
water quality standard for the Western Basin of Lake Erie as required by Ohio Admin. Code
Section 3745-32-05(A), 3745-32-07 and 3745;47-23(A)(1). Appellants further alleged that the
Director failed to properly apply the anti-degradation review requirements in 3745-1-05(C)(1)
and (5).

Appellants’ claims are meritless and the Director’s decision to issue water quality

certification was lawful and reasonable. Accordingly, the Director’s decision should stand.



IV. STATEMENT REGARDING JURISDICTION

At no time since the filing of the Notice of Appeal has Appellee USACE-Buffalo
consented to the jurisdiction of the Ohio Environmental Review Appeals Commission, any Ohio
State agency or Ohio State courts. Rather, said Appellee is participating in this litigation purely
a matter of comity to assist the State of Ohio Environmental Review Appeals Commission and
Ohio Environmental Protection Agency. The action Appellants challenged was that of the State
of Ohio Environmental Protection Agency, not that of the United States. Neither the submission
of this brief nor future involvement in this litigation should be construed as a waiver of the
Federal Government’s sovereign immunity or consent to the jurisdiction of this Commission or

Ohio State courts to review any decisions of the Appellee USACE-Buffalo.

V. ARGUMENT

PRIOR TO ISSUING WATER QUALITY CERTIFICATION, THE DIRECTOR OF THE
OHIO ENVIRONMENTAL PROTECTION AGENCY HAD SUFFICIENT FACTUAL
INFORMATION TO MAKE A LAWFUL AND REASONABLE DETERMINATION,
AND SUCH DETERMINATION IS ENTITLED TO DEFERENCE.

1. STANDARD OF REVIEW

Pursuant to Ohio Revised Code Section 3745.05, the Commission is required to

determine whether the action of the Director under appeal is “unlawful” or “unreasonable.”

“Unlawful” means that the action taken by the Director was not in accord with the relevant,

applicable law. Buckeye Egg Farm, L.P. v. Dailey, 2003 WL 22908205, Case No. ERAC
455343-455345 at *12 (Ohio Environmental Review Appeals Commission Oct. 15, 2003).
“Unreasonable” means that the action was not in accord with reason, or that it had no valid

factual foundation. Id. The Commission can find the Director’s action unreasonable or unlawful



only if it can find from the record on appeal that there was no valid factual foundation for the
Director's action, or that his action was not in accord with the relevant, applicable law. Id.

Conversely, where the record on appeal demonstrates that the action taken by the
Director was reasonable and lawful, the Commission must affirm the action. Buckeye, supra,
2003 WL 22908205 at *12. In such an instance, the Commission is not permitted to substitute
its judgment for that of the Director. Id.

In fact, it is well-accepted that where the Director is charged with the implementation of
statutes and regulations, the Commission must show deference to his interpretation and
application of those statutes and rules. Buckeye, supra, 2003 WL 22908205 at *13. While the
Commission’s deference is not limitleés,'it has found deference particularly appropriate if the
Director's interpretation is not at variance with the explicit language of the regulation. Id.

2. OHIO EPA DEEMED THE APPLICATION COMPLETE.

Under Ohio Regulations, if, in the judgment of the Director of the Ohio EPA, an
application lacks information necessary or desirable to determine whether the applicant has
demonstrated the criteria set forth in the Anti-Degradation Standard (3745-1-05) the Director
shall inform the applicant in writing that review of application will not proceed until the
applicant has submitted additional information as described by the Director. OAC 3745-32-
04(A). |

Here, Appellee USACE-Buffalo submitted an application for water quality certification
on or about September 8, 2009. Certified Record Supplement, Attachment 10. On October 2,
2009, the Ohio EPA requested further information and documents in support of the application.
Certified Record Supplement, Attachment 9 at pp. 5 -7. Appellee USACE-Buffalo responded to

this request on October 8, 2009. Certified Record Supplement, Attachment 9 at p.1. On or about



October 21, 2009 Ohio EPA advised Appellee USACE-Buffalo that the application was
complete, and Ohio EPA did not subsequently request any further supplementation of the
application by USACE-Buffalo. Certified Record Supplement, Attachment 8. Ohio EPA issued
water quality certification on April 15, 2010. Attachment 1 to Certified Record.

3. APPELLANTS’ CLAIMS BEFORE THE COMMISSION WERE

ALREADY CONSIDERED BY THE DIRECTOR PRIOR TO MAKING
THE DECISION AT ISSUE.

In a letter dated February 22, 2010, approximately two months prior to Ohio EPA’s
issuance of water quality certification, Appellant National Wildlife Federation (“NWF”) stated
the allegations that were eventually repeated in its Appeal to the Commission less than three
months later. Certified Record Supplement, Attachment 4 at pp. 1-8. For example, Appellant
NWF alleged that Appellee USACE-Buffalo’s application for water quality certification should
be denied since said Appellee failed to demonstrate that the open-lake placement of dredged
material would not prevent or interfere with the attainment or maintenance either of designated
or existing uses of Lake Erie. Id. at p 3. Appellant NWF further alleged that the deposition and
re-suspension would prevent or interfere with the attainment or maintenance of the “free from”
standards in OAC 3745-1-04. Id. at p. 5.

In fact, Appellant NWF’s allegations in the February 22, 2010 letter, citing a letter from
the same “scientific expert” identified in their discovery responses in this litigation, as to reduced
sunlight causing reduced phytoplankton and aquatic plant growth, harm to fish and increased
exposure to infection and disease, destruction to benthic organisms and bottom substrate, loading
of nutrients and algal blooms and phosphorous, nearly mirror those alleged in the First

Assignment of Error in the Notice of Appeal. See Notice of Appeal at p. 8; Certified Record

Supplement, Attachment 4 at pp. 6-8.



Since Appellants’ claims in this Appeal were already before the Director prior to issuance
of the certification, they were already considered by the Director.

4. PRIOR TO ISSUING WATER QUALITY CERTIFICATION, THE

DIRECTOR HAD ALL THE INFORMATION NECESSARY TO MAKE
A LAWFUL AND REASONABLE DECISION.

Along with all of the other documents in the Certified Record and Certified Record
Supplement, the Environmental Assessment/Finding of No Significant Impact and 404
Evaluation, both of which were provided by Appellee USACE-Buffalo to Ohio EPA prior to the
decision to issue water quality certification, evidence the lawfulness and reasonableness of the
Director’s decision to issue water quality certification.

For example, in its Environmental Assessment and Finding of No Significant Impact
(“EA”), provided to the Ohio EPA on August 7, 2009, Appellee USACE-Buffalo included a
discussion of scientific evidence demonstrating that the open-lake placement of dredged material
would not influence the production of algae in the Western Basin of Lake Erie. Certified Record
Supplement, Attachment 6 at p. 27.

Further, the EA points out that sediment resuspension due to open-lake placement is
insignificant in comparison to the typical sediment resuspension in Western Basin of Lake Erie
caused by natural processes. Certified Record Supplement, Attachment 6 at p. 28. The material
placed in the open lake is toxicologically similar to that already present in the lake environs and
is in fact sediment removed directly from the lakebed. Id. at p. 26. Turbidity plumes due to
open lake placement did not contain a significant mass of sediment and always completely
dissipated in two to three hours, before they could affect any public water supply. Id. Continued
use of recreational watercraft would ultimately be facilitated, and there were no walleye

spawning areas in the placement area. Id. at pp. 29, 32-33.



Similarly, in the 404 Evaluation provided to the Ohio EPA on August 8, 2009, Appellee
USACE-Buffalo’s findings included that open-lake placement would not result in any significant
alterations physical substrate and sediment characteristics at the placement area. Certified
Record Supplement, Attachment 6 at p. 62. Appellee USACE-Buffalo further found that, with
regard to toxic metals and organics, the releases of metals and organic contaminants due to open-
lake placement would comply with existing, applicable Ohio Water Quality Standards for the
Protection of Aquatic Life. Id. at p. 65. Ammonia was further studied and it was determined
that there was no potential for violating the water quality standard for ammonia outside of the

mixing zone at normal lake velocities. Certified Record Supplement, Attachment 6 at pp. 68-69.

5. THE DIRECTOR’S DECISION IS ENTITLED TO DEFERENCE.

The Ohio EPA indisputably was charged with implementation of the regulations relative
to water quality in the State of Ohio that are at issue in this case. See 33 U.S.C. 1341(a); OAC
Secs. 3745-32-05, 3745-1-04, 3745-1-05, 3745-1-07, 3745-1-31 and 3745-1-36. As the Certified
Record and Certified Record Supplement demonstrate, the Director had sufficient factual
information before him to make a lawful and reasonable determination that the activities
proposed in Appellee USACE-Buffalo’s application complied with applicable State water quality
standards, and his application and interpretation of the applicable regulations was not at variance
with the explicit language of Ohio Water Quality standards. Therefore, Ohio EPA’s decision to
grant water quality certification to Appellee USACE-Buffalo is entitled to deference by this

Commission.
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V1. CONCLUSION

Appellants® claims are meritless and the Director’s determination to issue water quality
certification was lawful and reasonable. The Ohio Environmental Protection Agency expressly
deemed the application complete, and the Appellants’ claims before the Environmental Review
Appeals Commission were already considered by the Director prior to issuing the Certification.
The Certified Record and Certified Record Supplement, including the extensive analyses of the
impacts of _open-lake placement in the Environmental Assessment and 404 Evaluation,
demonstrate that there was a solid factual and legal foundation for the decision to issue water
quality certification. Accordingly, the Director’s determination in this regard is entitled to

deference and should stand.

Respectfully submitted,

Bryan.E, Miller, Pro Hac Vice

Assistant District Counsel

U.S. Army Corps of Engineers, Buffalo District
1776 Niagara Street, Buffalo, New York 14207
Phone: (716) 879-4182

Fax: (716) 879-4292

E-Mail: bryan.e.miller@usace.army.mil
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